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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur.  

 

Special (POCSO) Case No. 55 of 2018. 

U/s. 4 of POCSO Act, 2012. 

 
State of Assam 

 
-Vs-  

 
Shibu Chakraborty 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Ld. Special PP. 

FOR THE DEFENCE  :-  Mrs. D. Sinha, Ld. Legal Aid Counsel. 

EVIDENCE RECORDED ON :-  02.04.19, 09.05.19, 11.06.19, 06.07.19,  

03.08.19, 31.08.19, 20.09.19 and  

06.04.2021   

ARGUMENTS HEARD ON :-  19.01.2022. 

 JUDGMENT DELIVERED ON   :-   27.01.2022. 

 

JUDGMENT 
 

1. The brief case of the prosecution is that on 02.06.2018, at about 5 am, 

while the minor sister of the informant went to answer the call of 

nature, the accused took her away alluring her and committed rape on 

her. Hence, the FIR was lodged.  

2. Based on the said FIR, a case being Missamari PS Case No. 86/2018 

U/Sec. 4 of the POCSO Act, 2012 was registered and after completion 
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of investigation, chargesheet was submitted against the above-named 

accused person. 

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, a 

formal charge was framed against the accused person u/s 4 of the 

POCSO Act, 2012 and had been read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

4. During trial, the prosecution has examined as many as 11 (Eleven) 

witnesses. The accused person was examined U/s 313 CrPC. Defence 

has not adduced any evidence. At the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard at 

length.  

                               POINT FOR DETERMINATION 

 Whether on the alleged day and time of the incident, the 

accused committed penetrative sexual assault on the minor 

sister of the informant and thereby committed an offence 

punishable U/s 4 of the POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant thereto. 

6. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of an offence U/s 7 of the POCSO Act 

which is punishable U/s 8 of the Act. It would therefore, be pertinent to 

point out here that in the case of  BHUPEN KALITA VS STATE OF 

ASSAM, reported in 2020 (3) GLT 403 it was observed that in a case 

under POCSO Act, the prosecution is required to prove some 
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foundational facts not beyond reasonable doubt but by preponderance 

of probability and once the foundational facts are proved by the 

prosecution, the presumption U/s 29 of the POCSO Act gets triggered 

and it then becomes the duty of the defence to rebut the presumption 

so raised against him. It was also held that the defence can either 

adduce defence evidence or can discredit the prosecution witnesses by 

cross-examining them or it can also otherwise bring materials on record 

to show that the case of the prosecution is improbable. If the defence 

thus, succeeds in probabilizing the plea of the defence, the presumption 

U/s 29 of the Act stands rebutted. The relevant observations are as 

follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised 

against the accused, the accused can rebut the 

same either by discrediting the prosecution 

witnesses through cross-examination or by 

adducing his own evidence to demonstrate that the 

prosecution case is improbable based on the 

principle of preponderance of probability.”      

7. Now, based on the facts and circumstances and the allegations brought 

in this case, the foundational facts which the prosecution would be 

required to prove in this case are as follows: 

1) That the victim was a child below eighteen years of age, and 

2) That the accused penetrated his penis to any extent, into the 

vagina, mouth, urethra or anus of the child or makes the child to 

do so with him, or he inserted any object or any part of the 

body, not being the penis into the vagina, mouth, urethra or 

anus of the child or manipulated any part of the body of the 

child in order to cause penetration or applied his mouth to the 
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vagina, urethra or anus of the child as defined in Sec. 3 of the 

POCSO Act. 

8. In order to prove the above foundational facts the prosecution has 

examined as many as 11 (eleven) witnesses in this case. Let me first of 

all, take up the point of age of the alleged victim girl. PW1 who is the 

elder sister of the alleged victim girl has clearly stated in her evidence 

that her sister was 14 years of age at the time of the alleged incident.  

The victim girl who was examined as PW2 in this case has also stated in 

her evidence that her age was 14 years at the time of the alleged 

incident. Apart from the above evidence, the evidence of PW6 and PW7 

who are the independent witnesses also goes to show that the victim 

girl was aged about 13/14 years of age at the time of the alleged 

incident. On perusal of the evidence on record including the cross 

examination, it would be seen that no challenge has been laid by the 

defence in respect of the evidence pertaining to the age of the alleged 

victim girl in this case. Apart from the above, PW9 who is the medical 

officer of this case has also given her opinion in Ext.6 that the alleged 

victim girl was above 14 years of age and below 16 years of age at the 

time of the alleged incident. Even during argument Ld. defence counsel 

did not challenge all the aforesaid evidence pertaining to the age of the 

alleged victim girl in this case. Thus, from the oral as well as the 

medical evidence on record, it is clearly established that the alleged 

victim girl was aged around 14 years at the time of the alleged incident 

and thus she was clearly below 18 years of age and hence was a child 

within the meaning of POCSO Act, 2012. 

9. In the light of the aforesaid discussion I am of the view that 

prosecution has been able to prove the first foundational fact with 

regard to the fact that the alleged victim girl in this case was under the 

age of 18 years and hence, was a child within the meaning of POCSO 

Act, 2012. 
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10. Coming to the second foundational fact, it would be seen that 

prosecution has mainly relied on the evidence of the alleged victim girl 

who was examined as PW2, her elder sister who was examined as PW1 

and on the evidence of the PW3. It would appear from the evidence of 

the PW1 that on the alleged day of the incident at about 5 a.m., the 

victim girl went out of her house to answer the call of nature. PW1 was 

then waiting in the verandah for about 15/20 minutes but her younger 

sister did not return. Then PW1 along with PW3 proceeded towards the 

well for washing utensils and then they noticed the accused along with 

the alleged victim girl standing at a distance and the accused was 

holding the hands of the alleged victim girl. Seeing them the accused 

and the alleged victim girl ran away. PW1 and PW3 followed them but 

the accused could not be found. They took back the alleged victim girl 

who is the PW2 to their house. On being asked, the PW2 had told that 

the accused called her on the pretext of giving litchi and having 

disrobed her, inserted his penis into her vagina. PW2 also told that she 

attempted to raise alarm but the accused gagged her mouth. On the 

basis of this information, the Ext.1 which is the FIR was lodged by PW1.  

11. The evidence of PW3 goes to show that on the fateful morning while 

she was washing utensils she saw the accused along with the PW2 

standing together and seeing her both of them ran away. PW3 then 

informed this matter to PW1. On being enquired from the PW2 it came 

to light that the accused on the pretext of giving her litchi took her near 

a litchi tree on his land, removed the wearing apparel and inserted his 

penis into her vagina. PW3 has also stated that during investigation of 

this case police seized a blue colored panty belonging to the alleged 

victim girl containing some white substance vide Ext.2 which is the 

seizure list wherein the PW3 put her signature as Ext.2(2). 

12. I have carefully considered the aforesaid evidence. Before going further 

it is important to point out here that in case of sexual assault the 

evidence of the alleged victim girl is paramount importance. The law is 
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well settled that conviction can be recorded on the basis of sole 

evidence of the victim girl alone provided such evidence appears to be 

cogent, convincing and reliable. It is also well settled in law that 

evidence of the victim in case of sexual assault even need not 

necessarily be corroborated by medical evidence. But it is also true at 

the same time that such evidence of the alleged victim girl must be 

scrutinized by the Court carefully and with great circumspection. On 

such careful examination of the evidence of the alleged victim girl, if the 

same inspires confidence of the Court, there is no bar in law for relying 

on her evidence alone for the purpose of arriving at the conclusion 

regarding the guilt or otherwise of the accused. 

13. Now, coming to the evidence of PW2, it would be seen that she is the 

alleged victim girl of this case. Her evidence goes to show that on the 

alleged day of the incident, she went to toilet in the morning to answer 

the nature’s call. Then the accused called her on the pretext of giving 

her lichi and took her under a litchi tree. He then removed her cloths 

and inserted his penis into her vagina. Then the accused left the place 

and she returned to her home. Though her aunt asked her what had 

happened but she did not tell her anything. However, later, she told her 

elder sister about the incident. During investigation, she was brought to 

the learned Magistrate and she gave her statement which is Ext-3.  

14. PW4 (Rahmat Ansari) had deposed that on the relevant day, while he 

was going to market, he saw a crowd of people in front of the house of 

the alleged victim and on being enquired, he got to know that the 

accused had done some sexual act with the alleged victim girl. PW5 

(Bimal Saha) also heard about the incident to the tune that the accused 

committed rape on the victim girl on the pretext of giving lichi to her. 

PW6 (Smt. Anjana Tanti) had deposed that on the day of the incident, 

she heard a hulla from the house of the informant and proceeded to the 

place and got to know that the accused had committed rape on the 

sister of the informant. PW7 (Sri Kanu Das) had deposed that on the 
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day of the incident, he was telephonically informed by the informant 

that the accused had committed rape on the alleged victim girl.  

15. PW10 (Smt. Juhi Gogoi) is the Judicial Magistrate, 1st Class, Tezpur who 

recorded the statement of the alleged victim girl on 03.06.2018 in 

presence of her elder sister. Ext-3 is stated to be the said statement 

recorded U/s 164 CrPC and Ext-3 (5) is stated to be her signature. 

16. PW11 (Sri S.S. Terang) is the police officer who investigated into the 

case after registration of Missamari PS Case No. 86/2018 U/s 4 of the 

POCSO Act. It appears from his evidence that during investigation of 

this case, he seized the garments of the victim girl vide Ext-2 and the 

same were sent to FSL for examination. He also got her medically 

examined. Later, he submitted chargesheet which is Ext-9. One officer 

from FSL was also examined by the prosecution as PW8 (Smt. Renu 

Bora Handique). Her evidence goes to show that she examined one 

blue colored underwear containing stains of suspected semen which 

was marked as Sero-4009/A but there was growth of fungus in the said 

exhibit. She had further opined that the same gave negative test for 

human semen as due to growth of fungus, the presence of semen 

(Spermatozoa) could not be determined. Ext-4 is stated to be the said 

FSL Report. 

17. Now, coming back to the evidence of PW2 who is the alleged victim girl, 

it would be seen that she had deposed that on the alleged day of the 

incident, while she went to toilet to answer the call of nature, the 

accused called her on the pretext of giving litchi and removed her 

wearing apparel under a litchi tree and inserted his penis into her 

vagina. It is thus clear that the accused allegedly did the sexual act with 

PW2 under the litchi tree which stood on the land of the accused. This 

evidence of PW2 appears to me to be highly improbable and 

unacceptable. There is evidence on record to show that there were 

other members in the house of the accused. Even the wife of the 
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accused was also present in the house which is clear from the fact that 

it is clearly mentioned in the FIR that the wife of the accused slapped 

PW2 when PW2 went to their house to report the incident. Thus, 

apparently, the accused was not alone in the house on the morning of 

the incident. It is thus, highly improbable that a married man having 

wife in the house would remove the cloths of a girl under a tree which 

stands on his land and would have sexual intercourse in the open. If 

anyone wants to satisfy his lust in the way narrated, he would prefer to 

do so in a closed space at least to make it sure that nobody else could 

notice them. Moreover, it is also highly improbable that PW2 would not 

raise any alarm on being so sexually abused by the accused in the 

morning while she went to answer the call of nature. But the evidence 

of PW2 barely states that the accused committed the sexual act with 

her and left the place and PW2 also returned to her home. Such a 

narration of the incident cannot be accepted as true as the same 

appears to be very weird on the face of it. Moreover, it appears from 

the evidence of PW1 and PW2 as well that after the alleged incident, 

though PW1 asked her sister about the incident, but she did not tell her 

anything though the incident took place at 5 am but PW2 told about the 

incident to her elder sister at about 9 pm. If such an incident really 

happened, I see no reason as to why PW2 would not relate about the 

incident to her elder sister immediately after the incident. It is also not 

the case of the prosecution that PW2 was put under any treat not to 

disclose about the incident to anybody.  

18. Moreover, it further appears from the evidence of PW1 that at the 

relevant time of the incident, she saw her sister standing with the 

accused and seeing PW1 and PW3, they both fled away. PW1 and PW3 

also followed them but the accused could not be found. They found 

PW2 and brought her home. It is highly incomprehensible as to why the 

victim girl also ran away holding the hands of the accused seeing her 

elder sister if she was sexually abused by the accused around that time. 
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Her conduct appears to be highly unnatural which in turn, renders her 

entire evidence unworthy of credence. The evidence of PW2, while 

taken as a whole, does not appear to have a ring of truth and as such, 

does not inspire confidence.  

19. Another important aspect of the case is that PW2 herself admitted in 

her cross-examination that her elder sister had dictated her as to what 

was to be stated in front of the Magistrate when her statement was 

recorded U/s 164 CrPC. PW2 is admittedly a child witness. Her evidence 

must be appreciated with extra care and caution because she is prone 

to tutoring. Now, since she had admitted that she was tutored by her 

elder sister while giving her statement U/s 164 CrPC, the possibility that 

she might have been tutored before giving evidence in the court, 

cannot be completely ruled out and this also puts the court in guard 

while acting on the evidence of PW2. 

20. It is to be pointed out here that PW2 is a girl of around 14 years of age 

at the time of the alleged incident. She had alleged in her evidence a 

complete penetration of the male organ by the accused at the time of 

the alleged incident. It is natural that she would have offered 

resistance. If that had been so, naturally the medical examination of 

PW2 would have revealed some signs of sexual intercourse or at least 

some mark of abrasion or friction on the private part of the alleged 

victim girl. But in the present case, surprisingly enough, though the 

victim girl was medically examined right within 24 hours of the alleged 

incident, no sign of recent sexual intercourse and also no mark of 

violence was detected on her private part. It is true that the evidence of 

the victim girl is of paramount importance in a case of sexual assault 

and is not necessarily to be corroborated by the medical evidence.   

But, when the evidence of the victim girl itself is not of sterling 

character in a given case, non-corroboration of her evidence by medial 

evidence on record would definitely assume significance. Since in the 

instant case, the evidence of PW2 does not otherwise appear to be 
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probable in the facts and circumstances of this case, the fact that the 

same does not receives corroboration from the medical evidence on 

record would definitely be taken into consideration by the court to hold 

that the case of the prosecution cannot be accepted as a gospel truth. 

In view of the above, it must be held that the second foundational fact 

as indicated above could not be proved by the prosecution.  

21. Thus, it would be seen from the aforesaid discussions that the 

prosecution has failed to prove the second foundational fact which is 

required for holding the accused guilty of the offences charged. Thus, 

since the foundational fact itself remains unproved which is a 

precondition for raising the presumption U/s 29 of the POCSO Act, no 

presumption of guilt can be raised against the accused in the light of 

the observations made by the Hon’ble Gauhati High Court in the case of 

BHUPEN KALITA (Supra).  

22. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charge and set at liberty forthwith. 

23. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 27th 

day of January/2022. 

Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Smt. Puja Sutradhar) 

PW2 (Victim Girl) 

PW3 (Smt. Mumpy Sutradhar) 

PW4 (Rahmat Ansari) 

PW5 (Sri Bimal Saha) 

PW6 (Smt. Anjana Tanti) 

PW7 (Sri Kanu Das) 

PW8 (Smt. Renu Bora Handique) 

PW9 (Dr. Rika Engtipi) 

PW10 (Smt. Juhi Gogoi) 

PW11 (Sri. S.S.Terang) 

 

PROSECUTION EXHIBITS: 

Ext-1: FIR 

Ext-2: Seizure List.  

Ext-3: Statement U/s 164 CrPC.  

Ext-4: FSL Report.  

Ext-5: Forwarding Letter. 

Ext-6: Medical Report. 

Ext-7: Order dated. 03.06.2018. 

Ext-8: Sketch Map. 

Ext-9: Chargesheet. 

DEFENCE WITNESSES: 

None 

DEFENCE EXHIBITS: 

Nil 

      
     Addl. Sessions Judge, 

                                                                                       Sonitpur:: Tezpur. 


